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Washington, DC 20210

RE: RIN 1210-ABS82 — Request for Information Regarding the Fiduciary Rule and
Prohibited Transaction Exemptions

Dear Sir or Madam:

On behalf of a group of firm clients, [ am writing today to provide comments on the
“advisability of extending the January 1, 2018, applicability date of certain provisions in the Best
Interest Contract Exemption, the Class Exemption for Principal Transactions in Certain Assets
Between Investment Advice Fiduciaries and Employee Benefit Plans and IRAs, and Prohibited
Transaction Exemption 84-24.” This submission is made pursuant to the Request for Information
Regarding the Fiduciary Rule and Prohibited Transaction Exemptions (“RFI”) published in the
Federal Register on July 6, 2017.

Summary.

In brief, as discussed below, if the January 1, 2018 date is not extended to at least late
2019, there will be no opportunity to modify the new fiduciary definition, the new prohibited
transaction exemptions, or the modifications of existing prohibited transaction exemptions
(together referred to as the “Fiduciary Rule” or the “Rule”) before the Fiduciary Rule goes fully
into effect. In other words, as a practical matter, a decision not to extend the January 1, 2018
date to at least late 2019 is a decision that no significant regulatory changes are needed to the
Fiduciary Rule before it goes fully into effect and that nothing meaningful will be done
pursuant to the questions raised in the RFI. Thus, not adopting a delay through late 2019 will
in effect be an implementation of the full Obama Fiduciary Rule.
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Based on the very conservative timeline presented below, regulatory changes to the
Fiduciary Rule cannot realistically be applicable prior to late 2019. So we strongly urge the
Department of Labor (“DOL”) to delay the January 1, 2018 portion of the Fiduciary Rule to at
least September 1, 2019. Any date materially earlier than that would require immediate work by
firms to implement the full Rule as it stands, because it would send a strong signal that there will
be no material changes. And if the regulatory process, including coordination with the SEC,
takes longer than presented below, the applicability date will need to be further extended to
provide the retirement system time to prepare for the regulatory changes.

Moreover, as also discussed below, in light of the mountain of evidence of the adverse
effects of the Rule, there is, under the Administrative Procedure Act (“APA”), far more than the
needed basis to extend the January 1, 2018 date. In fact, not to do so would be to severely
undermine retirement security by allowing the harmful Rule to go fully into effect.

Finally, in order to avoid imposing the cost of full implementation, the delay needs to be
announced as quickly as possible, and certainly no later than September 1, 2017. An
announcement in, for example, November would cause tens of millions of dollars of unnecessary
expenses in preparing for the full Rule.

Timing issues.

The RFI raises fundamental questions regarding the appropriateness of the Fiduciary
Rule, including questions regarding the contract requirement, the seller’s exception, and
coordination with the SEC. If any meaningful changes are to be made pursuant to those
questions, the changes will require regulatory or exemption modifications through the notice and
comment process. As discussed below, this process will take time.

Timeline.

¢ End of RF] comment period. The deadline for comments pursuant to the substantive
portion of the RFI is August 7, 2017.

e Review of RFI comments. [et us assume that DOL reads and studies those comments
for 60 days, prior to deciding on next steps. That is a very short time, but we assume that
to be conservative. That takes us to October 6, 2017.

o Development of proposed revisions of Fiduciary Rule with accompanying economic
analysis. The Fiduciary Rule involves an extremely complicated set of issues affecting
trillions of dollars of retirement assets. The Rule was developed over more than five
years. Let us estimate that the revisions and new economic analysis can be completed in
two months, again a very short amount of time. That takes us to December 6, 2017.

¢ Review of proposal and economic analysis by OMB. OMB reviewed the 2015
Fiduciary Rule proposal in 50 days, an historically short amount of time, and less than
half the average review period of other significant retirement regulatory proposals in the
preceding 10 years. Let’s assume that a 30-day rushed process occurs. That takes us to
January 5, 2018.
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» DOL publication of the proposed regulation in the Federal Register. If things are
done almost instantly, we could see publication on the next business day, January 8,

2018.

o Comment period regarding the proposed regulation. Assume a 30-day comment
period, which is much shorter than the comment period for the 2010 or 2015 proposed
comment periods. That takes us to February 7, 2018.

¢ Assume no public hearings. The Obama Administration held hearings each time it
proposed fiduciary changes. We believe that hearings are critical. But we will assume no
hearings.

e Review of comments submitted. As with the RFI comments, let’s assume a very short
60 days to review what could be thousands of pages of comments. That takes us to April
9, 2018.

o Development of final regulations revising the Fiduciary Rule. Again, let’s assume a
mere 90 days to revise the proposed regulations and the economic analysis. That takes us
to July 9, 2018.

¢ Review of final regulations by OMB. We assume the same rushed 30-day OMB review.
That takes us to August 8, 2018.

o DOL publication of final regulations. Again let’s assume that publication happens as
fast as possible, August 9, 2018.

e One vear until applicability date. When the contract rule was published in April of
2016, there was more than a 20-month period prior to the final applicability date. Let’s
assume that the applicability date is set approximately one year out. That would take us to
around September 1, 2019.

The above schedule is extremely accelerated, and still the applicability date of the revised
rules would be September 1, 2019. Acceordingly, we would urge you to delay the applicability
date of the January 1, 2018 portions of the Fiduciary Rule to no earlier than September 1,
2019.

A delay of materially less than that would send a very strong signal that there will be
no meaningful review of the Fiduciary Rule and no significant regulatory changes. That
would effectively force implementation of the full Rule in the coming months. That would be
effectively an adoption of the full Obama Fiduciary Rule.

Need for prompt announcement of delay.

Companies affected by the Rule still have an enormous amount of work to do to prepare
for the January 1, 2018 portion of the Rule, if it will go into effect then. That work will greatly
accelerate if there is not a prompt announcement after the close of the 15-day RFI comment
period of a very material delay. So an announcement of a delay in, for example, November
would mean that tens of millions of dollars would be spent unnecessarily, costs that inevitably
would be passed on to investors and plans.
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Coordination with the SEC.

If the January 1, 2018 portion of the Fiduciary Rule is not delayed to at least late 2019,
there will be no real opportunity to coordinate with the SEC. The full Fiduciary Rule would be
implemented, leaving the SEC no choice except to (1) extend the harm of the Fiduciary Rule to
nonqualified assets, which is clearly not advisable, (2) write a different rule, thus exacerbating
the current confusion and inconsistencies, or (3) do nothing, which preserves the current
confusion and inconsistencies.

Compelling basis under the APA for a delay.

There are ample grounds on which to delay the January 1, 2018 portion of the Fiduciary
Rule under the APA, as outlined below.

Legal standard for delaving January 1, 2018 portion of the Fiduciary Rule. Section
706 of the APA states in relevant part that where a court is reviewing the actions of an agency:

The reviewing court shall hold unlawful and set aside agency action, findings, and
conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or otherwise not
in accordance with law.

In upholding the Fiduciary Rule, the United States District Court for the District of
Columbia articulated this standard of review in this manner:

The scope of judicial review under [the APA] standard is narrow. . . .The Court must
satisfy itself that the agency has “examine[d] the relevant data and [has] articulate[d] a
satisfactory explanation for its action including a rational connection between the facts
found and the choice made.”

NAFA v. Perez, et al., Case No. 1:16-cv-1035-RDM (D.D.C. Nov. 4, 2016) (Judge Randolph D.
Moss), at 71.

According to the very courts that upheld the Fiduciary Rule, their decisions stand only for
the proposition that there is a rational basis for the Fiduciary Rule. There has been no holding
by any court that the Fiduciary Rule is the only correct interpretation of the statute, or that it
is even the best interpretation of the statute. In this context, according to the very courts that
upheld the Fiduciary Rule, all that is needed to delay the January 1, 2018 applicability date is a
rational basis for doing so.

There is 2 mountain of new evidence that the Fiduciary Rule is causing great harm,
providing far more than a rational basis for delaying the January 1, 2018 applicability date
of the Fiduciary Rule while the Rule is studied further. After the publication of the Fiduciary
Rule last year, a very significant amount of new data was collected showing that DOL’s 2016
economic analysis (which provided the basis for the Rule) was broadly incorrect and that the
Rule is causing great harm. Attached to this document is an Appendix assembled by financial
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services trade associations providing a range of powerful new data. Set forth below are
examples of this new data:

e Original 2016 POL economic analysis (page 312): “[TThe Department believes that
quality, affordable advisory services will be amply available to small plans and investors
under the final rule and exemptions.”

o Actual results: CoreData Research UK, which is the London unit of a global
financial services research and strategy consultancy, issued a non-commissioned
report based on an October 2016 survey of 552 U.S. financial advisors. This
independent study found that over 70% of advisors will cease providing services
to many small investors.

o Actual results; In October of 2016, A.T. Kearney, a global management
consultant, published a study of the effects of the Fiduciary Rule, in connection
with a discussion of how Kearney can help financtal institutions adjust to the
Rule. Kearney recommended that consideration be given to ceasing providing
services to retirement accounts under $200,000. Moreover, Kearney concluded
that “[a]dvisers will mostly stop service to low-balance IRAs.”

e Original 2016 DOL economic analysis (page 313): “[R]evisions to the 2015 Proposal
reflected in the Best Interest Contract Exemption will reduce compliance costs and
thereby help make advice affordable to small investors.”

¢ Actual results: CoreData has found that almost 40% of advisors believe that
most investors will be priced out of the retirement advice market because of the
Fiduciary Rule.

The above new data and the data in the attached Appendix call into serious question
DOL’s 2016 economic analysis. It is inconceivable that adopting a delay of the January 1, 2018
date to consider this new data could be considered arbitrary and capricious. In fact, frankly, it is
hard to imagine a rationale for not taking the time to examine this new data.

Please note that additional data on the harms of the Fiduciary Rule is being assembled in
order to respond to the second part of the RFL.

Wasn’t there a recent EPA case that invalidated a delay of a regulation? Shouldn’t
that raise a cautionary note? The short answer is that that case is compietely off-point because
the EPA did not use the notice and comment process to delay the regulation. The EPA case
turned on a very different issue. In delaying a rule, the EPA relied on a special provision in the
Clean Air Act, which does not apply to the fiduciary rule. As stated by the D.C. court, under that
provision:

' CLEAN AIR COUNCIL, ET AL., PETITIONERS v. E. SCOTT PRUITT, ADMINISTRATOR,
ENVIRONMENTAL PROTECTION AGENCY AND ENVIRONMENTAL PROTECTION AGENCY
RESPONDENTS AMERICAN PETROLEUM INSTITUTE, ET AL., INTERVENORS, decided July 3, 2017, No.
17-1145,
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“[i]f the person raising an objection can demonstrate to the Administrator that [1] it was
impracticable to raise such objection within [the notice and comment period] . . . and [2]
if such objection is of central relevance to the outcome of the rule, the Administrator
shall convene a proceeding for reconsideration of the rule . .. . 42 U.S.C. §
7607(d)(7X(B) (emphasis added). The statute also provides that the “effectiveness of the
rule may be stayed during such reconsideration, however, by the Administrator or the
court for a period not to exceed three months.”

This 1s what the EPA relied on. So the EPA did not rely on the argument presented here:
a mountain of new evidence justifying a delay using the normal APA process. And the court’s
ruling was narrowly focused on this one issue:

The administrative record thus makes clear that industry groups had ample opportunity to
comment on all four issues on which EPA granted reconsideration, and indeed, that in
several instances the agency incorporated those comments directly into the final rule.
Because it was thus not “impracticable” for industry groups to have raised such
objections during the notice and comment period, CAA section 307(d)(7)(B) did not
require reconsideration and did not authorize the stay. EPA’s decision to impose a stay, in
other words, was “arbitrary, capricious, [and] . . . in excess of [its] . . . statutory . . .
authority.” . . . We shall therefore grant Environmental Petitioners’ motion to vacate the
stay.

In short, nothing in the EPA case has any effect on the very sound basis that exists for
delaying January 1, 2018.

Without a2 whole new economic analysis, how can the Fiduciary Rule be further
delayed? It has been argued by some that the January 1, 2018 date cannot be further delayed
unless DOL’s 2016 economic analysis has been fully refuted and there is a whole new economic
analysis. That argument is flatly inconsistent with the APA in numerous ways.

First, just to be clear, as discussed above, the APA does not require an agency to use the
best possible economic analysis. That is significant because nothing in any of the cases
upholding the Fiduciary Rule found that DOL’s 2016 economic analysis was “correct” or was
the best analysis. On the contrary, all that the courts found was that there was a rational basis for
the Rule, which is all that is required.

In this context, under APA cases, a rescission of the Fiduciary Rule would require a full
economic analysis providing a rational basis for the rescission. But a delay of the January 1,
2018 date is not a rescission or even close to a rescission. Accordingly, there is no need for a
complete new cconomic analysis. All that is needed is an economic basis to analyze new
information during the delay period. There is far more than enough of an economic basis to do
that, as discussed above. In fact, a delay of the January 1, 2018 date would, in fact, lead to
exactly the result that the APA was enacted to create: a better regulation based on more public
input and on more facts.
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We have learned a great deal since the finalization of the Fiduciary Rule in April 2016.
We have a significant amount of new data regarding the adverse effects of the Fiduciary Rule. It
is inconceivable that a delay of the January 1, 2018 date to facilitate a review of the new
information -- including new data from independent sources -- could be invalidated by a court as
arbitrary and capricious.

We appreciate your consideration of this comment letter and we urge the Department to

announce a delay of the current January 1, 2018 applicability date to at least September 1, 2019,
and later if the regulatory process takes longer than described above.

Sincerely,

N7

Kent A. Mason
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